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of Administrative Hearings.



APPEARANCES

For Petitioners: Benjamin R. Patterson, Esquire
Jerry G. Traynham, Esqulre
Patterson & Traynham
315 Beard Street _
Post Office Box 42895 e
Tallahassee, Florlda 32315 4289

For Intervenor: - Reginald J Mltchell Esqulre'
1550 Melvin Street o :
Tallahassee, ‘Florida 32301

For Respondent: George L. Waas, Esquire
Office of the Attorney Genetal”
The Capitol, Plaza Level 01
Tallahassee, Florida 32399-1050

STATEMENT OF THE ISSUE

Whether Florida Administrative Code Rule 18-2.031(7} is an
invalid exercise of delegated legislative authority undexr
Subsection 120.56({3), Florida Statutes (2004).

PRELIMINARY STATEMENT

On July 6, 2004, Petitioners, the American Civil Liberties

Union of Florida, Inc. (ACLU FL) Southwest Voter Reglstratlon

Educatlon PIOject (SVREP),_Common Cause Florlda (CCF), Florlda
Southern Ch;;stlen Leadepehlp genference Chapter (?%FLC); and
The Flo;ida Veters Leegue{ Iﬁcl_(FVL), filed, pu;eyag} Fo
Subsection 150.56(3), Florida Stafutes (2003), a Petition to
Determine the Invalidity of Rules challenging the éalidity of
Florida Administrative Code Rule 15-2.031 (7).

On July 9, 2004, Respondent, Department of State, filed an

unopposed Request for Official Recognition, requesting



that official recognition be taken of the following:
(1) Subsections 97.021(3), 101.5603 (4), 101.5603(5),

‘and 101.5612, Florida Statutes (2003) (Exhibit a); (2) Order

Granting Defendants' Motions to Dismiss in Wexler v. LePore,
319 F. Supp. 2d 1354 (§.D. Fla. 2004) (Exhibit B); (3) Order

Granting Defendants. [sic] Motion to Dismiss and Determining

Motion for‘Change.of:Vepue Mqot,in Wexler V. LePé;e,
No. 502004ca doo4912x23m3 an (Fla. 15th Cir. Ct. Feb. 11, 2004)
(Bxbibit.C); and' (4) DE 04-02, Division of Elections Opimion
issueleebruary 12, 2004 (Exhibit D). Om Qulyzizngpﬂé:
Respondent filed.Resppggentzs,Secgnd Request for Official
Recognition, requesting that official recognition be taken of
Review of Vqting,lrregu1§;i;i§s,of gpe,zpooyggggidegtial
Election,,géport Number 2001-201, Prepared for,the E}g;ida;
Senate by the .Commission og-Ethisﬁ-a§ﬁAEle§Fi°n§e.M#scH;290¢

(Exhibit E). An Or

on July 26, 2004, granting Respondent's requests for official
recognition, |
On July 21, 2004, People for the Americgp Way Foupdatiqn
(PFAWF) filed a Petition for Leave to Intervene. ipe.pgtitiqp
was heard by télephonig conference call on July 26, 20@4,ﬁapd an

Order Granting Pepitign_tqalgtepvene was entered on the same

date.



The parties filed a Prehearing Stipulation.on July 27,
2004, and stﬁpulated to certain facts cgntaiﬁed'in‘Secﬁion'E of
the Prehearing Stipulatidﬁ; Those facts héﬁé‘béeﬁ'inCOrporatéd
in this Final Order.

At the final hearing,'?etitibneré préseﬁfed?ﬁhe'following
witnesses: Howard Lllsimah,rﬁeniamin‘Tﬁ Wilééxf’ﬁé%éféﬁd-s.'L1
Phillips, and‘John Seibél.-:PétitionéIS' Exﬁibitslh*ﬁhfoughic
were admitted in evidence. fntervihbr proShfed ibrod Letimsn
as itsiwitnéss; Interﬁeﬁér'did not submit any éxhibits in
- evidence. Respondent éélléd Sarah Jéne7BraaéEaW'ana,Péul”é:aft'
as ite witnesses. Respbhdéﬁt‘S“EXhibit'F'%ﬁé*édﬁittéd in-
evidence. - S SRS T

The parties agreed té file ‘their ﬁrdpdééﬁ’finﬁi.drdefs
within ten days of the filing of.the transcript.” on August 5, :
2004, the one-volume'Transéript was fiied. “6ﬁéﬁh§uétfié,.2004;
Petitioners filed an Unopposed Reguest fbr'Eﬁiﬁréeﬁént of Filing
Period requesting additiohal-time to file the proposed final -
orders. On August 13, 2004, an order was entéred e}{t<_a::l‘c1‘“;i.'1:1g:f:“1ili'é'“‘'‘j
time for f£iling the propoéed final orders to August 18, 2004.
The parties timely filed Ehéir'pr6p05edifinéiFdfﬁers,”ﬁhich‘ﬁaﬁé
been considered in rénééfing this Final Ordéf;ld

On August 25, 2004, Betitisner SVREP filed a Notice of
Voluntary Dismissal of SVREP, stating that SVREP had been unable

to appear at the hearing to provide evidence of its standing.



FINDINGS OF FACT

1. Petitioner ACLU-FL is a public intergstyprggpizgpion:
with approximately 22,000 members in Florida. The great
majority éf,the_AQLU—EL_members are reéistexed_Flg;ida,ﬁotg;s.
ACLU-FL has an interest@in‘advancing CiVilA1ib?§tY=PFiPCiP135r
. inélgqiggxﬁair, agqﬁrape,faﬁd,reliable elegﬁ?;g}gp;oégsses._,
2. BAs part of its.activities, ACLU-FL isiinyolyed‘in

litigation concerning:vot;gg issues.erFqllowipg_the,ZOQO

presi@entialnelgptiqni;ACprEg.filed-angamiquaicuriae{h;igf?in<

Bush v. Gore._qinﬂsiegelwv;:LePore,’ACLUTFL:ingnggnqq!,ﬁl,P
challenging the butterfly ballot. More recently, ACLU-FL filed .

an.amieus curiae brief in.litigation filed by Congressman Wexler

concerning . the manual recgunt. of votes cast.on fouchscreen

votingfgystgms- .Ip_Fiqrida;Caucusuof%alack,S;atehLegislagoxs,

Inc. v. Crosby, . So. 2d . , 29 Fla. L. WeelemGZB iFla. ast
DCA July . 14, 2004),_AFQU;F;;wggnsuggegsﬁul,iphggﬁpiqgiaymrit.of,_
mandamus issued against the Department of Corrections. to, require .
the Deparﬁment to provide ‘to offenders, prior. to their ..
discharge, an application form and other: forms ;Pqusé%l’y to
obtain the Governor's review for restoration of their civil |
rights aﬁd to advise the offenders that the Department will .
- assist in the preparation of the forms. at the .offenders!' -

request.



3. ACLU-FL attempts to advance confidence in the voting
system and the électoral process. The orgénizati&n strives to
ensure that the vbﬁing systehs used:in;Florida afé”aéburaﬁe;
reliable, and capable of ﬁroﬁidiﬁg for recounts and audits. -

4, CCF is a goVéinﬁént ;eférﬁ‘édvodécy’éfdup with'a basic’
interest in good gb%érﬁméﬁﬁ,'iﬁbiu&ing;iééués~suéh aS'éémﬁaign
finance reform, ethic¢s, reappbrtionment, and éléttion reform.
Its memberstbéliéQE'fﬁéfééééh vOtéi#é béiiSE-éﬁéﬁi&'ﬁé”cﬁﬁﬁﬁéd“M
as cast and it is impdttant to Be'able to-verify oneis voté’aﬁc_i
have a record of.ea&hivbté“ésﬁcaétm 'CCF*haé]épﬁréximately_
90,000 members in- Florida: =

5. FSCLC is an &rganization founded by the late Dr. Martin
Luther King, Jrl}“ﬁaiph-ﬁbérhhthy; and“Révéiena*C;“K:fstéele;:‘
This orgénizatibn‘Haéﬁanfiﬁterest‘in'eieaﬁioﬁ-iséues*hnd-was
instrumental in the: phsgage’ of the'VbtinQ'Rights Act dn the
1960°'s. Tt is conderned with having:the vote of each voter

counted as cast.. "~ R e

6. PFAWF is & civil: rights and civil libérties  ~— o7 o~

organization, which promotes constitutional rights and the.value

of the vote. It has numerous voter registration projects,

including the-Election ‘Protection Project, which came about as a

result of the 2000 presidential election.' The Election

Protection Project in‘FlQIida involves educating citizens on



their rights, the process of voting, and their ;ggal recourse in
the event of election irregularities._
7. No evidence was presented concerniné tq?ﬁgpagdingrpf
the FVL to bring this rule challenge,> |
7..,8._ - After the 2000 presidential election, ‘the ‘ﬂg-c'_)mtg_i‘ttee on
Ethics and Electioné'pﬁepatgd a_repor;.fg;_ﬁhg F;or%d§ Senate

entitled Review of the.Voting I;regularitieszgfhphg_ZQQO .

.Presidential Election (the Report) . :Among;gther things, the

Report generally discussed the types of voting systems, .
including the‘Diregt1Réqg;qing;Elect:qni¢4{EEEl@§E$F%m§ and. the

optical scan systems. %pﬁ;heftimeﬁoﬁ the ggpqrpﬁagpehDRE

-systems, sometimesfcalled,touchscregnﬁsysﬁems" were nof . used in

Florit%g. R P A
9. In the optical scan systems, the voter marks a paper

ballot, which is fed into.am optical scanning. device which
"reads" the-ballot-and.@abylatesfthﬁvyaﬁylﬁsa@f$§§;9é9§¥ batlot.
is preserved. In angquystemq.thg.vpge;?iggiggges_é}g;q;_pe;_
choice by the use of a.touchscregn,.puspbupppps, or §iE§1arA
devices, rather than a paper ballot. ?hgquQo;FJ;gdicg;eg that
most of the-DREsystemSgdo_#p.oﬁfex.égpénsxFr%%%~aﬁ backup for

the vote cast. ?he.eyideﬁce presented at. the final hearing

-established that there.are DRE systems. which can, provide a.paper

trail by printing a picture of the screen as, it appears to the

voter when the voter indicates that his yoting is completed or



‘by storing the screen image on microfilm. -However, the DRE
systems currently certified by Respondent for use in Florida do
not provide a paper trail. EERRE

io. It is clear from the evidence at.theffinél'heéring,

that the DRE systems do not allow for an-overvoteé. An overvote

occurs when a votér designates more names ‘than there are persons

to be eletted to an office or designatés moré than one answer to.

2 ballof question. '§ 67.621(20), Fia. Sedt. (zood). mRm -
‘systems eithéf ‘féquire the voter to uliseléct-a previously -
desidhated éandidite before voting for anothér ‘cindidate or -
automatically default~to the last candidate selécted.”

‘11, There ¢An be’an undervote using fhé’ DREsSystems. An -
undervote occurs when a voter does not properly designate anif
choice for an office or a ballot question® ‘§-97:021(33), Fla.
Stat. (2004). ”Réépﬁﬁdént'reQuires that thé DRE ‘systems it
certifies mist’piovide a notification' to“the ¥oter 'of an’
undeirvote before the Woter casts his ‘6r ‘her’baliot.

12." after the a‘i?ffi'ch'lt experiences ‘with the 2.00"'0'
presidential election, the following 15 counties in Florida
switched to a touchscreen voting system: 'Broward, Charlotte,
Collier, Hillsborough, Indian River, Lake}‘Lée,'Martinj“ﬁiami>
Dade, Nassau, Palm Beach, Pasco, Pinelia®’ Sarasota and Sumter.
The aggregate voting populatién of.the above-listed counties

comprises slightly more than 50 percent of Florida's registered

b



voters. Petitiqners, ACLU-FL, CCF, and FSCLC, and Intervenor
PFAWF have members who are_:egistered_vdters in all 15 counties
with touchscreen .voting systems.

13. Respondent has the statutory xesponsibility,to_set the

minimum standards for the hardware and software for elegtronié‘

.and electromechanical‘voting.systems,fwhich.includektouqhsdreen.T_.

voting systems.i_§ 101.015(1), Fla. Stat. (2004).7 Respondent

-must .approve electrohic;and'electromechaﬁical¢vqting systems

-prior to their use in;Elqgida. §§8.101.015 and 101.5605, Fla.

Stat. (2004). Onmne of the requirements for approval of an

electronic or electromechanical voting .system is that the system

JSmust immediately reject a ballot Whe;e%tgg%ngmber:of vctes;fc;_;

an office.or measure exceeds the number of votes which the voter

-is entitled to cast or where the tabulating eguipment reads the .

"ballot as-a ballot with no votes cast.! §ﬁlp};5§06(3),,ﬁla,

Stat.. (2004). If the.system uses a.paper ballot, the system ..
must be capable ;of aceepting a ballot :9j§ptgﬁ pursuant. to.
Subsection 101.5606 (3), Florida Statutes (2004),-and.rgcprding a-
no vote for any office that has been‘QVQ;votgd or undervoted. .
14. Florida law;provides for ?ecounqs gﬁivotggliuquxgain

situations. -If the margin of victory for a candidate or measure

in the first. set of unofficial returns is one-half of a percent ..

or less, a recount of the votes cast is to be ordered by the

board certifying the results on that race or measure.



§ 102.141(6), Fla. Stat. (2004). If pabei*ballots are used, the

’

paper ballots are put through the automatlc tabulatlng
equlpment and a determlnatlon is made Whether the returns

) corIéctly reflect the votes cast. § 102514145}(e);~F1a; Stat;‘
.(2004)-  If no paper ballots are uséa;‘thefﬁenvaSSiﬁg}board
examines the countérs on the preciﬁéﬁ-ﬁéBQIétdrs*tbadétEImine o
Whether the total on the pre01nct tabulators are equal to :the
overall electién re‘turn.'= IE there g at dlscrepancy, the
counters on the Eéﬁuiétors'are“PrESumédﬁto"Be-correct;'-

§ 102.141(6) (b), Fla. Stat. (2004y. =~ S LR

15, "If the margin of victory. in ‘thHé!sédond set of

undfficial'retﬁrﬁéﬁﬁé“oﬁeéqﬁarbér‘6fiéﬁeipéfé§ﬁt-6fﬁless;!bhefiV-'

board responsible Eor certifiing thé ‘eledtion resilts shall.
order a mamial reeount of the overvotes &fid indervotés cast for

that particular office’or measure. ”§'102¥166(i);<F1a;»Stat--

(2004) . A vote is to Be counted "if-theérerisa clear indiéation

on the ballot”that-the voter has made a”iéfiﬁiteechdiée.n
§ 102.766(5) (d), Fld. ‘Stat’ "(2004). “Respondént "has the

reSponsibilityfto adopt’ rules for each cettified voting system

stating what coﬁStitgtes nia glear indication’on the: ballot :that

the votEI-has'me&e”a”défiﬁife bhbiéé;*“"7§£102f166(53(b); Fla.
Stat. 12004)" Respondent also hasi the’ authority to’ promulgate
rules which set forth recount procedures FTor eachréertified

L.
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voting -system in eddition to the statutorily mandated recount_
procedures. § 102.166(6) (d), Fla. Stat. (2004).

16. oOn Febfuafy 12, 2004, RespondentlssuedDE 02-02,
Division of Eieotiohe Opinioh.oht%ehégiﬂfeoodhtQiooeddfes for
the touchscreen.vohihé}efefeﬁe: _ﬁéébohdeﬁgﬁéﬁinedﬁh

Because 1t 15 1mp0531b1e for &, voter to
overvote or make stray marks on an ' '
electronic ballot the manual ‘recount
provisions of. section 102.166, -Florida .
Statutes, do not apply and therefore,; '
counties utlllzlng touchscreen.votlng ,
systems are not requlred or authorized to

. print.or review the electronic ballot 1mages
of undervotes occurrlng in a recounted race.

17. Durlng the 2004 leglslatlve se581o£,.leglslatioh was
flled .SB 3004- whlch would have renamed paper ballots as
marksense ba;lots and would have requlred manual recouhts ohl?Vf'
on.votingie§eteﬁe.uéing‘maiksehee Salidéé“ﬁﬁﬁ ﬁﬁd{dahEV;

prov1ded that manual recounts may'not be cohducted of undervotesA

yast
on touchscreen machines. The CS for CS SB 3004 deleted the

proﬁisioh;.thah teeounts wounld be“donevonlyhoh“mefhsehSe:-
ballots.'bdhewfeﬁised proposed.iegisietiohwdied‘oh eﬁeoiel_
celehder. : H |

A lé;- bn Aphll 13 2004. Reepohdehtﬂéaehded“its'fﬁle
goheinlng hecohnt procedures end“fehitigherehhaﬁe'cheilenged'
the validity of.the.poitionAof the fﬁie;deelihg!wiﬁh'feoohhts'of
touchscreen hotes;‘Fiorida Adﬁiﬁistfetive;CodelRulehlsié.Ddi(Ty;

which provides:

11



Whén a manual recount is ordered and R )
touchscreen ballots are used, no manual
recount of undervotes and overvotes cast on
a touchscreen system shall be conducted
"gince these ‘machires 'do not allow a voter to
cast an overvote and since a review of
undeivotes camnnot restilt in a détermination
of voter intent as requlred by Sectlon
102.1661(5), F.8. TIn this case, ‘the results
of the machine recount conducted pursuant to
paragraph (5) {(e) shall e the-official
totals for the touchscreen ballots

19. Petitioners, _ACLU -FL, C‘CF and FSC‘LC ‘and Intervenor

PFAWF, contend that Florlda Admlnlstratlve Code '

-t

Rule 18-2. 031(7), prohlbltlng manual recounts of undervotes on

the touchscreen votlng systems,:v101ates the statutory
requlremepp_fgxua manual recount aud_den;es voters a method to

R . -

S

N

insure the accuracy of the votes cast.
Sl EMLE T U0 Tt e iy s e

20. Respondent argues that if a manunal recount were to be

T e

conducted of undervotes using the touchscreen voting systems it

T . . . I T R O At I I - 2

o

would be useless in determining that there was "a clear }

indication on the ballot that the voter has made a definite

choice" because the screen Would be blank. This assertlon may

R JOO- QU ...;-J- PR ZEE O ——— e LR

be‘true if the software or hardware on the votiué uacﬁine uees

not malfuuq;iou. _;tldpes neFﬁQea} With_a malﬁunetioulsitua£ion
in which what_ac?ually apueauea;e;”the‘seueen uhen-uhe vote uas
cast was _119? what Was_aét#a_l_l? .I?.‘QF’F:@?d "bY; i;%l“e‘ machlne __ It 15

not known whether sueh a malfunction uas_eceu;;eu in Fleriua

because a copy of the screen image is not maintained. ' _ ,)

12



21. Respondent's expert, EaulHQraft,_acknowledged that the
touchscreen voting systems have had problems with system
software, but pointed ont that the touchscreen voting sYStems
certifled by Respondent currently have no known system software

.

problems-

CONCLUSIONS 6F IAW

22. The Division of Admlnlstratlve Hearings has
jurisdiction over the parties to and the subject matter of Ehis
proceedingeiesli20.56(3),'F1a. SEAEf (éboé);

23, ”Petitioners ACLU FL CCF and FSCLC and Titervenot
DFAWF, have standlng to brlng thlS rule challenge
'Subsectlon 120.56(3)(a) Florlda Statutes (2004), prev1des that”.
v [a] substantlally affected persenrmay)seek‘an admlnlstratlve' 2
determination of the invalidity of an'eidstingﬁtﬁle at an§?timel‘

during the existence of the rule."

24. In Florida Homebuilders v. Deparfment of Labor and

Employment Secnrity,‘éiz So;.de§51; IF1a1‘1982);'the Florida

Supreme Court set forth the requirements for associational
standing in a rule challenge} o o o
To meet the requlrements‘of section

120.56(1}),- an association must- demonstrate

that a substantial mmber of its members,

although not necessarily a majorlty,,are
"substantially affected® by the challenged

rule. - Further the- subject,matter .of the

rule must be within the association's

general scope of. interest..and. activity, and

the relief requested must be of the type

13



appropriate'for'a trade association to
receive on behalf of its members.

Id. at 353-354.
25. Petitioners ACLU-FL, CCF, and FSCLC, and Intervenor

PFAWF, have a substantial number of members who are registered

‘voters in Florida, and have members who are registered voters in

the 15 counties using the touchscreen voting systems who will

not have their votes manually recounted in the event of a-close
e RS =4 e Y T ety

election because of the challenged rule. These associations'
N PR S S

interests and activities include ensuring that it members' votes

ot

are recorded accurately and maintaining the integrity of the

eyl 3B

voting process. Having a rule declared invalid is within the

types of relief that would be appropriate for an association to

t

ask on behalf of its'memhe;e.
26. Respondent argues that Petitioners and Interveno: do

not have standlng because they have not demonstrated a_

R o

partlcularlzed 1njury that 15 dlfferent 1n klnd from that

AL

sustalned by the publlc generally and that they have not | R

demonstrated an "injury in fact. Petltloners, ACLU FL CCF

FSCLC, and Intervenor PFAWF w1ll sustaln an 1njury dlfferent

LA B

from the publlc 1n‘genera1 : Members votlng 1n the i5 countles

“using a touchscreen votlng system, w111 not be entltled to have

their undervotes counted because of the challenged rule while

(,.- ! NER 4

voters using othex types of“votlng~5ystems will he'ent;tled to

14

S



have their undervotes counted. In NAACP, Inc. v. Florida Board

of Regents, 863 So. 2d 294, 300 (Fla. 2003), the Florida Supreme
Court rejected the type_of,argument that wonld require the |
members having‘an injury in fact, such as cast'unintendedbl.
undervotes, in order tolhavevetanding |

Ik, also appears that the Flrst Dlstrlct
was adoptlng a rule of standlng that Would
requlre a challenge to demonstrate 1mmed1ate
and- actual harm, i.e., re'eot}on of. bt tane
adm1551on to .a:rstate, unlver51ty.by a.member,
‘beforge, standing would, be .granted. We .

. reguized no. such~show1ng 1n,Flor1dakHome
-Bulldens Indeed,“euch;a holdlng wouldy

standlng as deflned 1n;Flor1da.Home :

Builders. Under\ourjholdlng there the | .
requ1red show1ngrle that.there wouldfbe a:

substent;r‘_ umber pf 1ts members

Fol i am i . T
27.. Petltloner FVL presented no ev1dence on.the 1esue of

its standlng, and thus, hes falled to establlsh that 1t has

standing to brlng thlS rule challenge iEet“

lPP%F;SNREP Ras
ey "y ' veroew o f I3 T Com _ Eaal

voluntarlly dlsmlssed 1ts petltlon ;3&

28. Petltloners and Intervenor, as the partles challenglng
an exrstlng rule, have the burden to eetabllsh by a.

preponderance .of the ev1dence that Florlda Admlnlstratlve Code

Rule 1S-2.031(7).ls-an}invalid_exercise of delegated_legislative

g

authority. § 156;56{3J Florlda Statutes (2004) . Petltloners

and Intervenor contend that the rule at 1ssue exceeds

Respondent's1grant-of rule mah%ng authorlty, modifieehand

15



contravenes the specific provisions of law it dimplements, and' is

arbitrary and capricious.

'29. Section 102.166, Florida Statutes {2004), dedls with' -
" manual recounts and provides: -

(1) If the second set”df anofficial
returns pursuant to s. 102.141 1nd1cates
that a candldate for any'offlce was defeated
or ellmlnated by ‘one- quarter of a percent or -
léss of the votes cast for such offlce that"

of fice Wag" retalﬁed ko) 1not’reta1ned by one—'7<
quarter df’a percént O xe*e bﬁ”tﬁe*%dte§f~i*
cast on the questlon of reEEBt"on, or'that a’

aslire;, the'
"he results“f
order &' manuail recount of the“overvotes and :
‘undervotes cast” anthe entire geographlc
jurlsdlctlon of such office or ballot
"'Tmeasure AR AP :'5(—3.:.5:,_&%- FE O S
(2)(a)i If the secoud set of unoff1c1a1
Tetu¥ns pursuant to' g7 0% Taa’ inadidatds
that a candidate for any offlce was defeated
ki ellmlnatedfby betwien ‘dhe- quarter and
one-half of a percent of the votes cast for
such office, that a candldate for retention
. to judicial office was retained or not
Fétaired’ by between onet quarﬁer End one-half
of a percent of the votes cast on the
questlon ot retentlon, of that-a' medsure
appearlng on a ballot was approved ox
i*rejected by'between one- quarter ‘and ‘one-half -
of a percent of the votes cast on such
Vmeasure,'any stich’ candldate, ‘£he' polltlcal
. party of such candldate, or any polltlcal
'fcommlttee that supports ‘o ‘opposes iguch
ballot measure is eutltled to a manmnal
recount *6f ‘the Uvervotes ‘and hdefvotes cast
in the entire geographlc jurlsdlctlon of
such office or ballot measite, ‘provided ‘that

16



a request for a manual recount is made by _
5 p.m. on the third day after the electlon
{b) For federal statew1de state and__
_multlcounty races and,ballot 1seues i
requests for a manual recount shall be made
' in wrltlng to the state. E%ectlons Canva551ng'
Commission. TFor all other races and ballot
5.1ssues, requests for a manual recount shall
be made in ertlng to the county canva551ng
‘,board B : .
(c) Upon recelpt of a proper and‘tiﬁeiﬁ
request, the Electlons Canvaeelng Comm1s51on,H
or county canva351ng board shall immediately
-Qrder a manual recount of overvotes. and, o
- undervotes in all affected jurlsdlctlons [

_30. Florlda Admlnlstratlve Code Rule 1S 2 031(7) prov1des

SR R ReL R o
that "[w]hen a manual recount is ordered and touchscreen '

-ballots are used no manual recountdof undervotes and overvotes

1]

cast on a touchscreen syStem shall be oonducted w The rule ST

.... "__-.L‘J;, ST

contrary to the plaln 1anguage of Sectlon 102 166 Florlda e

Fuem e

Statutes (2004), Wthh requlres manualArecounts of overvotes and

Lol el i Sy

undervotes when the margln of v1ctory 1s one quarter of a

7,,{.- ‘A;kx-r~, i sy

-percent or 1ess or when there is a proper and tlmely request for'

a manual recount.

St Cho
Ladid

31. 'Iﬁ”stete v. Burris, 875 50 24 208, 410 (Fla. 2004)

the Florlda Supreme Court. stated- b

R o - B SR T IR e cdn

our purpose in construlng a statute is to
-give effect to the- Leglslature i3 1ntent

State v. J.M. 824 So. 2d 105, 109 (Fla

2002). When a statute is. clear, courts will .
‘not look behind the statute!'s plain language"'
- fox-legislative intent or.resort to rules. of. -
statutory construction to ascertaln intent '

- .-bee County Elec. Coop., - v.. dacobs, 820
So. 2d 297, 303 {(Fla. 2002) Tnstead the

17



Vstatute's plaln and ordluary meaning must
control, unless thls leads to an
unreasonable result or a result clearly
contrary to leglslatrve 1ntent

32. _In'Subsectron'1025r4r(§},'Elorida StatuteS“12d04), the

Florida Legisiatﬁre ﬁaaé*é dfstiﬁtﬁion:betméen;fecoﬁhfs”of the

[

first set of unoff1c1al returns for votlng systems uslng paper

ballots and uotrng‘systemsl hat do not use paper ballots such

“as the touchscreenﬁvotingVsystems ‘ For a recount pursuant to
! =D vol , o

Subsection 102.141(6) Florlda Statutes (2004), w1th systems

i

using paper ballots, each ballot 1s to be put through automatlc

s
;-2 RE

tabulatlng equlpment and a determlnatlon.ls to be made whether

IR I £ :73-.!;'- RSN

the returns correctly reﬁ;act_the vqtes cast. The tabulatlng

equlpment 1s to be tested 1mmed1ately beﬁore and after the

“t

SOt e SEA

recount _and 1f Do erroxr 1s detected 1n the equlpment the

FTEAT : X 3 AR R
SR ’ - T

recount tabulatlon shall be presumed correct. For a recount

! “‘.?'t'."’... TR

pursuant to Subsectlon 102 141(6), Florlda Statutes (2004), for

3 PR AR

voting systems that do not use paper hallots, the counters -on

EE P F
L LELRILL

it Ee i ]

the prec1nct tabulators are to be examlned to ensure that the

P

total of the returns on the tabulators equals the overall

election return; The counters on the tabulators are presumed

2 fm
" ’ - - S i R H.f ‘.!.:r/.‘

correct if there 1s a dlscrepancy between the overall electlon

- B :.'!

returns and the Fab_ul__at.or_; c,bimtees-' -'

33. The‘Fiorida‘Legfslaturé made’ no’ distinction: between

I IR E ST

voting systems using‘paperihaliots.and_thoseinot*ﬁsingﬁpaperA

18
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Sy

ballots when requiring manual recounts. If the legislature had

intended that no manual .recounts be dome in counties using
voting systems which did not uge paper ballots, it could. have

easily done so; it did not. ;Inwthe 2004 legislative session, SB

- S R R vt bt ey F s BTk R B R S
3004 was introduced containingﬂ_ nguage which would essentlally
prohibit manual recounts for the touchscreen votlng systems

The conference . commlttee substltute leglslatlon rejected this

language leaving,the,proyisions;requiring méhﬁalpregoﬁﬁts

.34. Other . language 1nQSect10n 102 166 Florlda Statutes

{(2004), supports the conclu51on that the leglslature 1ntended

that manual recounts be condu“ edsfor_all types of votang

systems Subsection 102. 166(5)(b), Florlda Statutes (2004)

states that Respondent “shall adopt specrflc rules for each

1nd1catlon on.the ballot that the voter has made a deflnlte.rw
choice:'" (empha51s supplled) Subsectlon 102 144(6)(d),
Florlda‘Statutes (2004) prov;des that Respondent “shall adopt
detalled rules prescrlblng addltlonal recount procedures for

SO A 1

each certlfled votlng system whlch shall be unlform to the‘i

extent practlcable“ and llStS spec1flc areas whlch the rules
must address. (emphasrs supplled) The statutes‘CIearly
contemplate that manual recounts w111 be done ‘on each certlfled

'E = - b :
votlng system, 1nc1ud1ng the_touchscreen voting systems.

15



35. The Florida Supreme Court emphasized the plain meaning

of a statute in determining legislative intent in Overstreet v.

 State, 629 So. 2d 125/ 126 (Fla’ 1993) :

' ‘Legislative inteﬁt wust be determined ,
prlmarlly from the language of the statute
8.R.G. Corp . Department of Revenue 365
So. 2d 687 (Fla 1978) The leglslature is

' ‘assumed to know the' meanlng of the“words in:
the statute and to have expressed its intent
by the use of thosd words. - V'. We dedline

.Eo_add words to a statute where, as 1n thls
case, ‘the language 157 c1éar and unamblguous
"It is a settled rule of statutory
construction that unambiguous language is

oot subject to jud1c1al constructiomn,
however wise itt may séem” to  altet” the plaln
1anguage._ State v. Jett, 626;80. 2d 691
(Fla: 1993)="-tf“tﬁe'1ééiéiatﬁfé*didtnat”“'”"'
1ntend the results mandated by the statute 5

1s for 1t to amend the statute

Geh o Lols e P T e

If the Leglslature does not intend for manual recounts to be

PRI SR D R R tr TP i aTE

B

done for the touchscreen votlng systems 1t is the Leglslature's

I BT AT |
ERRL LA .

responsibility to amend the statute. Respondent cannot amend

R A e I L e T

the statute by promulgatlng a rule

36. It 1s clear that Respondent exceeded 1ts grant of

PR i I et gt e |t .,-'-‘.

SPLY

rulemaklng authorlty 1n promulgatlng Florlda Admlnlstratlve Code

A:, N

...!..‘ T R B RO ‘s_“

Rule 18—2.031(7). It has the authorlty to promulgate procedures

for manual recounts 1n addltlon to those set forth 1n B

A e S

R ST e

Sectlon 102.166 Florlda Statutes (2004), and 1s requlred to

- L-:-J,.

address mlnlmum areas 1n those rules, but 1t does not have the

ETE

authority to abolish manualrrecounts for certaln types of voting

20

)



'(éoo4).

. equipment. -Respondent is regquired to adopt rules prescribing

what comstitutes a "clear indication on the ballot that the

voter has made a definite choice," but Respondent'does not have "
the authority to precliude manual recounts for a touchscreen
~voting system because it does mot believe that a manual;recount

will reveal a clear.indication °f~th§:VOFEI[S~CQQiGP-w-y;i

37.t-Petitioners and Imtervenor have not p;esegtedgevidenee
to establish thet;theﬂrdlewisﬁarbitrarynapdreapricippﬁsﬁﬁjth053~;n
terms are deﬁigedwin}ﬁgbseetion.120.52(Blje],,Flggggﬁrﬁﬁgtutes

38. Subsections-120.52(8) (b) and (c), Flowida-Statutes
(2094); provide that if an asescyahas»6X€seﬁﬁéﬂits;3¥a?§%9£m
rulemaklng authority or 1f the rule enlarges, modlfles, or

contravenes the provrslons of law 1mplemented the rule is

deemed to he an'lnvalld exer01se of delegated legislative

=

‘authorlty Thus Petltloners ACLU FL CCF, and FSCLC, and

Intervenor PFAWF have establlshed that Florida Administrative
[ i i 11 3 . Vo g s eT e

Code- Rule 15- 2"031(7) 1s an 1nva11d exerc1se of delegated

g

legislative authorlty

39,0 In the Petltlbn‘to Eetermlne the Invalldlty of Rules,

Petitioners requested attorney s fees and costs pursuant to

. Subsection 120.595(3), Florida Statutes (2003). . Jurisdiction is

retained to determine if Petitioners and Intervenor are entitled

to'attorney's fees and costs, and, if so, the amount.
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BéSed-on thé‘forégaiﬁg Finhdings of Factkand*céﬁclﬁsions of
. Law,; it is .
| ORDERED that:

1. Petitioﬁefs;‘ééuthWest'ther‘RegiStrétidn Ediication
Projéct.and Fleiﬁé”VStéfé’Leégﬁe; Iné;,Vafé‘diéﬁiéééd.éﬂ“*'7

3. “il%iida‘AdﬁiﬁiEtfétive-code“Rﬁle-Is—2;531(7)fié an -
'.inwaria'eiaréiﬁé*éfﬁaélééstéﬁﬁlégiélafiVé*aﬁtﬁafiﬁy?“ oo

‘3, The ;issﬁfeféf_-'aﬁtofﬁéy'é fees and .costs will be
'determined in a_sepafate;héaring.

DONE AND' ORDERED ‘-thi_'s' 27th day of -August; 2608740

TalléhaéSeéf”i%oh?éahﬁ%?ﬁiﬁlofiﬁa;-“*?“ FrE L h uimroah L }i)

ﬁ,@b 4 m//a./

SUSAN B. I{IRKI:AND
oo Administrative: Law: Judge - _ .

- Division of Administrative Hearlngs

;. The: DeSoto: Bl_l_.l_l_dlng.... TIRRN :
1230 Apalachee Parkway
Tallahassee, Florida: 32399-3060
(850) 488-9675 SUNCOM 278-9675

fr,;frng___1__;JN_Eax_F111ng (850)- 9216847 T

WWW . doah._state.fl.us

Filed with the Clerk of‘fhe
vut, . . Division.of Administrative Hearings
this 27th day of August, 2004.

AR
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NOTICE OF RIGHT TO JﬁDICIAL REVIEW

A party who is adversely affected by this"’ Flnal Ozder 1s
entitled to judicial review pursuant to Section” 120 ‘68, Florida -

Statutes. Review proceedings are governed by the Florlda Rulesz”

-0F Appeliate Procedure. Such proceedlngs are" _menced by -
£iling the original Notice of Appe3l® Wwith-the agency ‘clerk “of

the Division of Administrative Hearings and a copy, accompanled -

A =Y

“; Court of

by £iling fees prescribed by law, Wlth the_Dlst'
Appeal, First District, i
the Appellate District where the party re51 eé : The ‘notice of

appeal must be filed W1th1n 30 days of" rénditich ‘of ‘the ‘ofder to

be rev1ewed
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